
SCHOOL OF GOVERNMENT

ADMINISTRATION OF JUSTICE BULLETIN

Remote Testimony and Related
Procedures Impacting a Criminal
Defendant's Confrontation Rights
Jessica Smith

1

:4012, School of Government. The University of North Carolina at Chapel Hill

NO. 2013/02 I FEBRUARY 2013

Introduction

Since the United States Supreme Court's decision in Crawford v. Washington, and even more
so after its ruling in Melendez-Diaz v. Massachusetts,' interest has been growing in i he use
of remote testimony as a method to satisfy the Confrontation Clause when a witness cannot
be present at trial. Crawford held that under the Sixth Amendment's Confrontation Clause,'
testimonial statements by witnesses who do not appear at trial cannot be admitted unless
the State establishes unavailability and a prior opportunity to cross-examine. The Court's
subsequent decision in Melendez-Diaz held that a certificate of analysis showing the results
of forensic testing are testimonial and thus subject to the new Crawford rule. The effect of
Melendez-Diaz is that absent an exception' to the Crawford rule or a waiver' or forfeiture'' of
Confrontation Clause rights by a defendant, the prosecution must, as a general rule, produce a
forensic analyst at trial in order to overcome a confrontation clause objection to the admissibil-
ity of forensic reports. The types of forensic reports affected include, among other things, blood
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tests establishing a person's alcohol concentration, chemical analysts' affidavits, DNA reports,
autopsy reports, lab reports determining that a substance is a controlled substance, and ballistic
reports.

While Melendez-Diaz took from the prosecution with one hand, it gave with the other.
Writing for the Court, Justice Scalia explained that although the certificate of analysis at issue
was testimonial and subject to Crawfb rd, the defendant always bears the burden of raising the
confrontation objection!' He further noted that states are free to adopt procedural rules regard-
ing the timing for raising such objections." In fact, he explained, some states already do this with
notice and demand statutes. In their simplest form these statutes require the prosecution to
provide notice to the defendant of its intent to use an analyst's report as evidence at trial, after
which the defendant is given a period of time in which he or she may object to the admission of
the evidence absent the analyst's appearance live at trial.'" l ithe defendant fails to make a timely
objection, the confrontation issue is deemed to have been waived; if the defendant objects, the
witness must be produced at trial, Significantly, the Court opined that such statutes are con-
stitutional.'' Not surprisingly, this language attracted attention. In the aftermath of Meleudez-
Diaz, the North Carolina General Assembly took up the issue of notice and demand statutes,
enacting new ones and amending existing ones to bring them into compliance with this dicta
in Meiendez-Diaz. North Carolina now has seven notice and demand statutes. Like the stat-
utes endorsed in Me/endez-Diaz, North Carolina's statutes require the State to give notice to
the defendant of its intent to use an analyst's report or a chain of custody record as evidence at
trial without the presence of the analyst or custodian. If the defendant does not object to use
of the report at trial within a specified time, the defendant is deemed to have waived his or her
confrontation clause objection to the evidence. If the defendant makes a timely objection, the
analyst or custodian must be produced at trial?

Apparently, no formal data collection has been done on how often North Carolina prosecu-
tors use the notice and demand statutes or how often the defendant objects and requires the
State to produce the analyst in court. Nevertheless, given that a defendant may have little to lose
and much to gain by objecting under the notice and demand statutes, it is unlikely that these
procedures will obviate completely the need for analysts to be present in court. Thus, while the
notice and demand statutes may have somewhat alleviated the problem, some argue that with-
out additional procedures, analysts will be required to spend extensive amounts of time out of
the laboratory traveling to and testifying in court and thereby exacerbating existing backlogs at
state forensic laboratories." If this happens, state forensic laboratories are likely to need more
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